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1. Background:   

· USACE and FEMA are working to develop a broad, overarching Memorandum of Agreement (MOA) that will provide the overarching guidelines that provide FEMA with the ability to order goods and services from USACE under Interagency Agreements (IAAs).  

· The proposed MOA will be entered into under the authority provided by the Economy of Government Act (31 U.S.C. § 1535-36) and the Robert T. Stafford Disaster Relief and Emergency Assistance Act, as amended (42 U.S.C. §§ 5121-5207) (“Stafford Act”).  
· USACE and FEMA have work diligently to develop a framework for the proposed MOA.  The sole remaining issue concerns the IAA Clause for third-party liability.  In particular, USACE and FEMA have been unable to agree on the language to be included in the “Responsibility for Costs” paragraph of the MOA.   

· The concerns with third-party liability are founded upon FEMA's insistence that USACE must pay for all costs associated with any third-party liability arising from USACE's performance of the work under the interagency agreement.  

· It is the corporate USACE position that the Corps does not have any funds legally available to properly pay for or charge third-party liability costs incurred while performing work in support of FEMA under the proposed MOA.  As such, USACE cannot agree to FEMA’s proposed “Responsibility for Costs” provision as a legal matter.   

· The USACE Chief Counsel advised that, as a legal matter, USACE cannot agree to FEMA’s proposed “Responsibility for Costs” language because it contradicts the earlier pay-all-costs language contained in the funding article of the proposed interagency agreement.  

· Third-party liability is included among the "all actual costs" addressed in the funding paragraph of the proposed MOA.  As such, adding language that requires USACE to be responsible for third-party liability contradicts the pay-all-costs provision contained in the funding article of the proposed MOA.  

· Furthermore, FEMA’s proposed "Responsibility for Costs" provision would not make FEMA responsible for paying for third-party liability costs that USACE incurs in executing reimbursable work on FEMA's behalf.  Although FEMA would not be required to pay for the third-party liability under its proposed "Responsibility for Costs" paragraph, USACE does not have any funds to which such costs could properly be charged.

2.  Implications of “IAA Stalemate” to Preparedness Support:  USACE provides Preparedness Support to FEMA under IAAs, future renewals and/or new IAA cannot move forward until this situation is resolved.  A partial list of existing and/or proposed IAAs includes the following:

· Support to Search and Rescue:  USACE provides the training and certification to the Structural Specialists that are an vital part of the FEMA Urban Search and Rescue Task Forces.  
· Gap Analysis:  USACE supports the FEMA GAP Analysis by producing disaster impact models and other geospatial products.  Models will provide estimations of debris volumes, life saving commodity requirements, temporary housing needs and other planning data.  Geospatial products developed by USACE will be used to prepare plans, validate the data, and forecast requirements.  
· Debris Estimation Methodology:  USACE provides the methodology to enhance debris quantity estimation that improves the accuracy and timeliness of debris quantity estimates, to expedite advance funding to states for debris management activities.

· Gulf State Readiness:  USACE will establish and implement an initiative to build and enhance state and local capabilities to prepare for and execute debris management, commodities distribution and temporary power missions following a disaster in the states of Louisiana, Mississippi, Texas and Alabama. 

· Temporary Housing Support:  USACE shall provide a Housing Cadre consisting to provide technical planning and operational support for FEMA Individual Assistance (IA) program staff at Headquarters and the Regional Offices responsible for providing Housing Assistance.  FEMA is particularly interested in retaining the USACE’s expertise in specialized fields of Engineering and Public works (Design/Site Engineering, Electrical Engineering, Environmental Specialist, Resident Engineer, Cost Estimating, Acquisitions, or Logistics Management) required to plan and execute several key portions of FEMA’s housing assistance programs. 

· Earthquake Modeling Support:  The Construction and Engineering Research Laboratory will develop earthquake engineering modeling support for HAZUS and the New Madrid Seismic Zone, 8 States and 4 Regions.  
3.   Implications for Disaster Operations:  After Hurricane Katrina, USACE provided billions of dollars of support under IAAs.  Future IAAs for post disaster recovery work could not proceed given the current stalemate over IAA language and USACE assistance for debris management, temporary housing, temporary roofing, and other services could not be provided. 

4.   FEMA proposed “Responsibility for Costs” language provides for the following language: 

“With respect to third-party liability for acts arising out of the performance of official duty by a government employee of the USACE as the servicing agency, the servicing agency undertakes responsibilities for the investigation, adjudication, settlement, and payment of any claim asserted against the United States; except that, in all cases, the responsibility for the investigation, adjudication, settlement, and payment of any claim with respect to third-party liability arising out of the use, damage, or destruction of loaned personal property shall be the responsibility of the particular agency that has custody and control of the said personal property.  In addition, the servicing agency representative shall have the duty of investigating and reporting, in accordance with the servicing agency’s regulations and policies, incidents occurring on, or involving that servicing agency’s real property, and the requesting agency agrees to cooperate fully in such investigations.”
5.  USACE proposed “way ahead”: The Corps’ proposed “Responsibility for Costs” language seeks to address ALL third party claims/liability.  Under USACE’s proposed “Responsibility for Costs” provision, FEMA must be responsible for paying for liability of any kind imposed as a result of USACE's provision of goods or services under the MOA.  Having said this, FEMA will not be responsible/liable for claims incurred under the Federal Tort Claims Act (FTCA).  
While the Judgment Fund may be available to pay for claims and liability incurred under this MOA, FEMA will be responsible for seeking authority to utilize the Judgment Fund to pay for the claims.  FEMA will also be responsible for reimbursing the Judgment Fund.  Absent FTCA liability, the Corps will not be responsible for seeking authority to utilize the Judgment Fund to pay for claims and the Corps will not be responsible for reimbursing the Judgment Fund --- as indicated above, USACE does not have any appropriated funds to which such costs could properly be charged.
If liability of any kind is imposed on the United States relating to USACE's provision of goods or services under this MOA, USACE will accept accountability for its actions, but FEMA shall remain responsible as the program proponent for providing such funds as are necessary to discharge the liability, and all related costs.  This obligation extends to all funds legally available to discharge this liability, including funds that may be made legally available through transfer, reprogramming or other means.  Should the FEMA have insufficient funds legally available, including funds that may be made legally available through transfer, reprogramming or other means, they remain responsible for seeking additional funds from Congress for such purpose, although nothing in this MOA shall be construed to imply that Congress will appropriate funds sufficient to meet the liability.
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